INTRODUCTION
In English law, no one can give legally valid consent to medical treatment on behalf of another adult1. Hospital doctors sometimes encounter mentally incapacitated patients who need investigations or treatments for which signed consent is usually required. We investigated whether they knew what to do in these circumstances.
METHODS
We sent a questionnaire to all clinical doctors (excluding paediatricians because they do not look after adult patients) in a district general hospital. We asked for their current practice in obtaining authorization for an elective medical or surgical procedure for a mentally incapacitated adult. Respondents were asked to assume that there was no doubt that the patient was unable to give consent or that the proposed procedure was in the patient's best interest. We also asked for additional approaches that they might consider using. They were invited to give their own answers or indicate from a list of suggested options, chosen to include people and agencies that doctors might think had the right to make decisions on the patient's behalf. RESULTS 120 questionnaires were sent of which 89 (74%) were returned. Replies were anonymous so non-responders could not be contacted. The current practice of more than half of the respondents was to obtain a consent form signed on behalf of the patient, usually by a relative or next-of-kin (Table 1) . Onethird acted on the principle that no one can give consent but treatment can proceed. A few would ask the patient to sign the consent form. When asked about alternatives to their existing practice, proxy consent by various people was the most common (Table 2) . A quarter thought that the Mental Health Act was applicable. It emerged that 11 doctors whose practice was to obtain consent from a relative or next-of-kin were nonetheless aware of the true legal position.
DISCUSSION
Misunderstanding of the law on consent and the mentally incapacitated adult is common. Many doctors indicated a belief that a signed consent form was necessary, most suggesting that the next-of-kin or a relative be asked to sign. Involvement of the family in decisions about treatment is good practice, but a relative's signature on a consent form has no legal validityl. Sometimes relatives are asked to come to the hospital specially and may wait to see the doctor purely to give their signature; this is unnecessary. Some respondents suggested that a person with power of attorney or enduring power of attorney2 could sign the consent form on behalf of the patient. Power of attorney enables the nominated person to act on the patient's behalf after he or she has lost capacity; however, this too concerns financial matters and gives the holder no right to consent to or refuse treatment on behalf of the patient. In Scotland, an ordinary power of attorney signed after January 1991 remains valid after the individual loses capacity, provided the original document contains no statement to the contrary.
The Mental Health Act3 gives the power forcibly to treat certain psychiatric conditions. It does not allow treatment of physical illness. Mentally incapacitated adults may be detained in hospital under the powers of the Act, but treatment of physical illness can only proceed according to common law.
Informal admission for psychiatric care of adult patients who lack capacity was the subject of a recent debate in the Bournewood case4. The informal admission of a mentally incapacitated man was ruled to be unlawful detention; because he was unable to give or refuse consent, he should have been detained under the statutory provisions of the Mental Health Act. However, this ruling was overturned by the House of Lords who decided that the patient had not been detained against his will and that, contrary to the original judgment, the psychiatrists had been justified in admitting him on the grounds of necessity5.
Common law requires doctors to act in the best interests of a patient by treating him or her in accordance with a responsible body of medical opinionl. Clear documentation that the patient lacks capacity, of the reasons for the proposed procedure and of any discussions with relatives is important. The standard for capacity was set in Re C: to be able to give or withhold consent the individual must be able to comprehend and retain treatment information, be able to believe the information and weigh it in the balance and arrive at a choice6. Capacity is thus not an 'all or nothing' phenomenon; a patient may have sufficient intellectual capacity to understand the implications of a simple procedure and be able to give valid consent, but may not be able to understand more complex treatments and would in respect of those be deemed incompetent. Difficult cases should be referred to the law courts: an example would be the sterilization of an incompetent adult, which has profound implications.
A ruling by the President of the Family Division in 1992 allowed a competent woman's refusal to consent to a caesarean section to be overridden if the life of the fetus was at risk. However, the ruling of the Court of Appeal in 1997 has superseded this exception to the principle that no one can give consent on behalf of another adult. The Court of Appeal concluded that the English courts had no jurisdiction to intervene to protect a fetus at any time, up to its birth, against the wishes of a competent mother7.
The Lord Chancellor's department has issued a green paper8 with preliminary suggestions for changes in the law relating to mental incapacity, based closely on the recommendations made by the Law Commission's report9. This is being reviewed in the light of comments received. One proposal is to extend the current power of attorney and create a new 'continuing power of attorney', with powers to make decisions on health care as well as personal matters, in addition to existing powers on financial matters. A new superior court of record called the Court of Protection was recommended to replace the current Court of Protection, which is an officer of the Supreme Court. This court would be made up of judges nominated by the Lord Chancellor and would exercise jurisdiction over proceedings under the proposed Mental Incapacity Act. There are limitations to our study design. It involves doctors at one hospital only. A 'tick list' does not allow interpretation of the respondent's understanding of the law (though space was provided for individual replies in addition to or instead of suggested options). To ensure a good response rate, the questionnaire was designed to be quick and easy to complete.
The NHS Executive produced a guide to consent10 but six years after publication not many junior doctors were aware of it and few had read it11. Our study has demonstrated misunderstandings amongst doctors about legal issues on treatment of mentally incapacitated adults. Clear guidelines are needed and they should be widely publicized.
